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Territories Problem,” Northern Territories, Asia—Pacific Regional Conflicts and the Aland Experience:
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Transformation and Historical Reconciliation in the Asia—Pacific, Routledge, pp.264—271.
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ABSTRACT

The San Francisco Peace Treaty and the Origin of East Asian Territorial Conflict

Hara, Kimie
(Professor, University of Waterloo)

In September 1951, against the backdrop of the intensifying Cold War, Japan
signed a post-WWII peace treaty with 48 countries in San Francisco.
Formulated under the initiative of the United States, this multilateral agreement
largely determined the postwar international order in the Asia-Pacific. Along
with its associated security arrangements between the United States and its
regional allies, the treaty laid the foundation for the regional Cold War
structure: the “San Francisco System’. The San Francisco System ensured US
military presence and dominant influence in the region and brought
democracy and economic prosperity to Japan. However, it also left seeds for
multiple “unresolved problems”. Even today, countries and peoples are divided
over those conflicts in the region. The problems over territorial sovereignty
and national borders are no exception. Based on the author’s earlier works,
this paper discusses those territorial problems derived from the San Francisco
Peace Treaty. It also briefly touches on their contemporary implications.

Keywords

the San Francisco Peace Treaty, the postwar international order, Cold War
structure, unresolved problems, territorial sovereignty
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4 Susumu Yabuki and Mark Selden, 2014, “The Origins of the Senkaku/Diaoyu Dispute between
China, Taiwan and Japan,” Asia—Pacific Journal Vol. 12, Article 3. p. 20.
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8 Hasegawa Tsuyoshi, 2005, Racing the Enemy: Stalin, Truman, and the Surrender of Japan, Cambridge,
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ABSTRACT

Disputed Legacies of the San Francisco Treaty

Dudden, Alexis
(Professor, University of Connecticut)

The competing threads involved in Japan’s territorial disputes feed into the
question of the purpose of Japan's recently launched policy of ‘inherent
territoriality.” The San Francisco Treaty is integral to the confusion therein
because of the treaty’s ambiguity over various islands that Japan claims as its
own, as do its neighboring countries (Russia, China, Taiwan, and Korea). As
the treaty’s chief architect and Japan’s security guarantor today, the United
States remains elemental to the obfuscations and omissions concerning clear—
cut sovereignty over these very small pieces of land in Northeast Asia. This
essay argues that Washington should take responsibility for creating and
sustaining much of the complication involved in an effort to find peaceful
solutions to these potentially perilous standoffs.
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Inherent territoriality, Yaeyama Islands, Kuril Islands, Dokdo
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ABSTRACT

The San Francisco Peace Treaty and the Origins of Post—War Korea—Japan
Relations

Yoshizawa, Fumitoshi
(Professor, Niigata University of International and Information Studies)

In this paper, to reexamine the significance of the San Francisco Peace Treaty,
the Japan-Korea relations ordered by the Japan-ROK Basic Treaty and
supplemental agreements concluded in 1965 are called the “1965 system,” and
the nature of this system is revealed historically. It is summarized in the
following five points.

First, until the San Francisco Peace Treaty was signed, Japan’s responsibility
for colonial rule, including the International Military Tribunal for the Far East,
was not held. The treaty was colonial, with the exclusion of many Asian war
parties and former colonial nations.

Second, the normalization of diplomatic relations between Japan and South
Korea, which was realized as a consequence of the negotiations for
normalization of diplomatic relations between Japan and South Korea that
began after the San Francisco Peace Conference, became the origin of the
1965 system” without apology and compensation for colonial rule. Especially
in the claim committees, the Japanese side thinks that colonial rule was legally
carried out under international law and contributed to the development of
Korea. Therefore, Japan induced the ROK side get to waive the claim and
receive economic cooperation to resolve it.

Third, since the 1990s, the Japanese government has tried to maintain the
framework of the “1965 system” by admitting that it has caused damage to
Koreans nevertheless not changing their thought colonial rule was legal. Japan
considered the colonial rule as ‘legal but improper”. The Government of Japan
announced the Kono Statement in 1993 and the Murayama Statement in 1995
and established the Asian Women’s Fund in the same year. The 1998 Japan-
ROK Joint Declaration reaffirms the friendly and cooperative relationship
between Japan and South Korea based on these measures. In addition,
negotiations to normalize diplomatic relations between Japan and North Korea
have begun, and the Japan-DPRK Pyongyang Declaration was announced in
2002,

Fourth, the movement to resist the “1965 regime,” victims and their supporters
pursued the responsibility for colonial rule. Finally, they won the decision of
the Korean Supreme Court on October 30, 2018, which recognized ‘the right
to claim damages by anti-humanitarian torts involving Japanese national
power and torts directly linked to colonial rule”. This decision never means
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the result of South Korea's “anti-Japanese” nationalism. On the other hand, in
Japan, after the second Abe administration, the perception of colonial rule was
reverted from ‘legal but improper” to ‘legal and proper”.

Keyword
San Francisco Peace Treaty, Treaty on Basic Relations between Japan and
the Republic of Korea, Japanese colonial responsibility
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gho] =o] - gho] - AR EAEIA] ggkon B QA A|H oz B4
E)R] e A ZoRRoA A= QY ol F53 Dart ek 7+ A7)

1) TA| HE=o| CHUBE T2 SH8(1943~1945)

AAX] Q=] A FEA AN 71T A2 AA L FLo] 2 a943.
12. )T F=FAA945.7.26) 0]}, YE-2 =AY 219458, 100S
B3l FE1945.8.149F 0™, HF AFS 2] IAFE Frsupreme Commander for
the Allied Powers: SCAP)2] ZE A @) T3t A4 1945.12.19) o] F+ A A9
Aol A] o] FoART

7kl 21 A (airo Declaration) A=) HAFEAGH e QlojA] 712&
Mozt P o= w=t- =t - F=t 7t STl i) Avdo] FRIgto =
» ARTe] FE| 2 o FoIF 01, EXTHHN porsdam Declaration) ABZ:
NA AEH o 2R Ad=E2 F4HA HLFEAZF o] H Ut} A9

47 L& AR M2 M| 7HK| BME ‘Het=2| BolE HUFERM o2 st QT AASMEA, 2006,
"B I (1946, 1. 31), THANRXE : #2770 VY AT FMERE SR, 46—4T5.
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2) M$ Hgt2o| CHUHE X 2 X|(1945~1949)

194939 o] 27171R] ul=z} F=L Fjol2 AN - EFXHAAE A
ot O dEH B 574, @ 9= &8, O FEA= A5 Al
7 2 LAl i BEE =S ATt 5411177}%1 e A=
AMZAA| LT 3o 2900 AR 54 Aol oo SA= 55
Aoz nkgste] EAH o] gl ol23h 3t %2 1947'd 14 FEZ<t

o] 4 ol 1949571 A= gl
A, QR Bslo] F5- 47 - Aol P A9E e P,
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48 FHEEFE, 2015, "HMESAAT AsiRoMt =5 | FE= AT, KH18%, 145-1515.
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Of MEISX| S9|, (c) CHE, WS =, ARSI, F29| X|
2lofl chgt F=, A3, 0|2, 29| M 24F £8 S22, 20| Lt = 113 0|LHol| otFH ZAF| gl
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o] e AR 1m0 o) AR EASA skt = AL

7Bz oke o] A %—Eowl ol S - Hel e g A3t
Zopoloz A=) AN Pl w7)8 W A2 e =T L A

AEA] 3 Aol FFE3foF & 3 JJJJ} QAE}

T, £5 58 ¥k ﬁh?cﬂl ﬂ]t& EE e, A, 37EE 2@
e e U S e bl el e S e KA R e
< A2, B A7 wRTRE, Ad AEs s TdE®L 19059
99454 Eﬂiﬁo Fo] Atz dio] FRruE Y53 T AR
& 52 R 10l AR A Sl iR BE A8, A9, ATds 21
= AR, ol 182 A 1l Rl oA d&2A 7 Rk
Ao Freh 4 ot A dE FEdS F SRt == 2F A
SANAT 3o Aok AMEEH e FrhEolth A F
(ol m)E O] S50 0m, Aoy o= A AT

JAS)
2
1:

WZZA A5 ok Al2= ()72 SAIM A A=

MEGA LT B A2 ()] YRS DR BYL 55

AFE, ARE D $BEE EHT $500 vt LE Ael, B % 37

.

o 27)FVE AT BEsle], QB AR oko| 27|l sl B
o E7t AFEA] o =X P om i A9)H 1 ofew] dEe]

Aehs YEZ AT TR v, J=2 M A AT AFskx
o ARz @)l o =] SHo] TAH o= IRIHUL, 550 T

50 Article 2 (b) Japan renounces all right, title and claim to Formosa and the Pescadores.

51 Article 2 (c) Japan renounces all right, title and claim to the Kurile Islands, and to that portion of
Sakhalin and the islands adjacent to it over which Japan acquired sovereignty as consequence of the
Treaty of Portsmouth of September 5, 1905.

52 FYHE, 2015, #4°| =, 151-155%.
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2 vho} o] ato] FHER Aol ohet 5 2ok A2k ()R] Hew
F89] F&o] 7Fs31e] EAI7) A7) MZ SR AT Aok ARz
@)F] W1 w2t Bisto] zote] A3 BT} oS Hol o
TAHA AEZF 283 3ot

1) Z2fo| M3xtY S2of| LSt HE
AZZA AT 73St zok A2zl tlst gh=re] Ao} A-bste] 5 =oF
A1z F840 FESHA Hrh. & 2EL B 2R ARSEY RN E &
,Fo B ok 1029} Al14F() 20 B o] 1A AgE
HASSIL, =2 A2, 4,9, 1229 o]o)& 7H A& HEIH e o
SEAL QlTt o= 49 ZoFe] ABRAM At Bdsie] A=A HElE
Holahs 2o et 13tHH AR12E IAZ F=2 ARz
9] o]o}& 71 ARlE FASHTT T 5= gl Al zoby
Yok sl o] Aol Yzete] AEsE = Fitt
ZoPH ol M= 20k aiA It BAste], B 0k 313 329 Uyt
T2, A2z XS] B3A i A3z Bro]r AR ek s 5
o
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]_

oal AN 4
Jjn ol
ol H

fd

M

w3 T QA mhebd] ZopER el A3l o) mE opsidio] 7h
S5 749l Z°‘=ﬂ‘§j<¥ﬂlsz ek rﬂW& wg—o—}x ] exis uh, ut
B1] Ao PR A31 20 €)@ e SIS Slste] 2ok
%%%ﬂ&i%ﬂéﬁﬂﬂﬁﬂéglﬂaMAMJ HEst

53 Article 21 Notwithstanding the provisions of Article 25 of the present Treaty, China shall be entitled
to the benefits of Articles 10 and 14(a)2 and Korea to the benefits of Articles 2, 4, 9 and 12 of the
present Treaty.

54 HiEt=, 1968, "==0| BAIX|{0l 2ot 21, AMIcheln HIARSIR==E, 23-24%.

SEOIIAMEr .

NORTHEAST ASIAN HISTORY FOUNDATION

/



Ve

HESHUHT Vol. 22 (2021. 12.)

&8 U

HA A2120] A 5= 5/3H ovlE HESH ) 2
A212 " 2o A2530) AN E B8kl TS & of Al10x29}
A143() 201 A3k o1& 7H AR E FHS8NL, A= A2, 4,9, 123
9 ol 71 dlE A5 = OM 7P A9 Ee vt
2 “Ar)E F530Hshall be entided) THR= FEO0 2 A21329] EAFo 2=
o] Azze) oloS 71 WA dE ﬂ%c?fh:h ECkan ‘E‘r.“

9] 23] ot B4 9 Gal= 719] ko) Bt fisle] B W=
oA Ak S AR ] 3AAL HES Ao 353 o
Ho] w2 T Q) 12 19519 69 2~14Q7H4] Aol 1€
ANZANAT 7Bk 913 A2} GV Hell F=3t v)=-2 gl
Al 20 A=) A9E AABHA B Tl & 2o A2z T ol

HE= RS Rojaly)2 gelaiin) ol wel 19513 69 14U} A2}
QUFE ZAelA A1 Pad d 2FARE, APE, Al1229] 0]
& HE A2E TS AoIi ohs o] AEHJUTY o2 APdE
T3 MZHAAT Fapzof A2127) Fr=oll A2z 0]9S 7}
A A A2E Fofdlirhks 2ol v ezl Zlos & 5 Jrk

TP MERIAIAT 7Sl of Al21 29} Zho] o WAL= A=
oA RS ofahs 2o 49 A w3, § 2ofe] AdE I
Ao FASTES ‘o] ABAME A o] thit frardE gskaL 9
oug J=o] F 2oF A1) LA 8l & Al delE H53t
AL A Aoz W1 5= gl

55 ZChiz, 2015, "=HIHE, M18T, HSAL 251-268%.
56 FA2I, 2013, 'THYUZSIERSF M2Z7t Bh=0)| 0|X|= &3, "=HEeEl=F, M58 M2S, 48%.
57 ZEFE, 2010, "S= 1947, SHI7H, 613-6172.
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MZBAIAT 78tk ARE ()Fo], FEOA Gl oir 9] FEA
o B FAolEkE MAR, & ARTFFARE HFARE ] g FEA
EA 02N A O Ferga omnes) & ZH A A objective regimes)’
& A=A oA S BE 7A g = s dElok = R
A3t 4= 9)= tiAllA] g o) tigh EAE AEsof g Ao|t} ¥

ol¢}t &z} 19691 PP k) 712 AN SR uAIH
8] Y5 Humphrey Waldock) 2] S BA HH, 32 AAS Pk
Zobo| 57| YA Al S o] ZA|FEA ] Uk o))z} Tgh A
A AA o] B TS AAZ sfof rtar g8l Y= Hol| F=23
o7t ok T12idk AN MZDAAT Bz ok TRl F2
B 71 =, T, T 4, Rk F0 olsjAlTo] I FdA|
AQITh= AL 7ekelH, Qo] b= g ZATEA|S] YukE o]
) B YA oRe 2k An AAe) P wlt e Ao
= 37k = vk

58 G. Fitzmaurice's fifth report on the law treaties, Yearbook of the International Law Commentaries
(1960), vol. 11, pp. 69—107; H. Waldock's third report, A/CN.4/167, Article 63 and commentaries, Yearbook
of the International Law Commentaries (1964), vol. |1, pp. 26=34; “Draft Articles on the Law of Treaties
with Commentaries, Adopted by the ILC at its Eighteen Session, Yearbook of the International Law
Commentaries (19), vol. 11, p. 231, http://legalun.org/ilc/texts/instruments/english/commentaries
/1_1_1966.pdf; Francesco Salerno, “Treaties Establishing Objective Regimes,” in Enzo Cannizzarofed.),
The Law of Treaties Beyond the Vienna Convention (Oxford Univ. Press, 2011), pp. 225—243; Maurizio
Ragazzi, The Concept of International Obligations Erga Omnes(Clarendon Press Oxford, 2000), pp. 37—41.

59 OI2%, 2015, "MIERAIAT L3R H2E (a)2f<] Bt=0l2] A&, "UFZsh=E, M|60Z, 163,

60 Sir Humphrey Waldock proposed the following definition: A treaty establishes an objective regime
when it appears from the circumstances of its conclusion that intention of the parties is to create in
the general interest general obligation and rights---. H. Waldock, Third Report of the Law of Treaties,
Yearbook of the International Law Commentaries, vol. |1, 1964, p. 25.
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61 MR 1965, "MTE0REE S ¢ % BiEinG, "—iBimE H54E H18, 19-34%.

62 Sovereignty over Certain Frontier Land(Belgium v. Netherlands), 1959, Judgment, ICJ Report, pp. 209,
229.
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< APt w3 UﬂOVWHL 1870 "= AN DN EA Z AA|
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BR= Ao QRO Eodo. 5
< R A3 AIEE 24
T3 sH Aol A P A= Sl tish 17417] 9 EET 1905

63 LLADMEAER, 1965, “MTERME R, "1 ) 7 72, 45

64 YEFN4E, 1987, "9056 HARDME MR, "8t IR SR, 55245%, 971255,
65 BIILAXEER, 1877, "HABA SN —SHFERIEA ML, A3k

66 AR, 2012, "TEREL Fh., BEEAFHRS, 3145
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2 G| A7|Shs Soll e Y F-8 JalE Akl gl o}
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¥ FTAYIAL AT G5 Ao 25 19519 89 1094 A

67 XFEI, 1998, "ELIFEOERL, RIFE, 1435,

68 FEFfEh, 2012, "19055F BANC & BV SHLBAEED ZNME ), "FARKFEFHE 615 53,
126Z.

69 J;EAZE, 199, "FAEN LI EE BEZEERE AEILEEER, "L 77L v 2, 3A%K(G18
5%), 45—55%,
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70 HHZ 2010, Lo 2 9479482

71 Telegram by Secretary of State, Dulles to Seoul(no. 398), Tokyo(no. 1198)(1953. 12. 19), RG 84, Japan,
Tokyo Embassy, CGR 1953, Box 23.

72 FEZE, 2010, 40| B, 67-70%.
73 [LAEES, 2007, "B EN b &1 BRHTE L MEOEAE., "HIAFRAFEF T 81, 2885,
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74 A2k 2015, "SARS2f| 2 MR ZAFEoll chet MHAE, "=HEEtE =S, M60H M4S, 125-149%.
75 UN Doc. A/5509, REPORT OF THE COMMISSION TO THE GENERAL ASSEMBLY, Report of the
International Law Commission covering the work of its fifteenth session, 6 May — 12 July 1963, Draft
articles on the law of treaties, Para, 17. Article 35; UN Doc. YEARBOOK OF THE INTERNATIONAL LAW
COMMISSION 1963, Vol. Il Documents of the fifteenth session including the report of the Commission
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ABSTRACT

A Review of the San Francisco Peace Treaty and Historical and Territorial Issues
between Korea and Japan from the Perspective of International Law

Doh, See Hwan
(Senior Research Fellow, Northeast Asian History Foundation)

This year marks the 70th anniversary of the signing of the San Francisco
Peace Treaty. In relation to pending issues of Korean history and territory, I
reviewed international legal issues, focusing on Articles 2 and 4-among
Articles 2 (territory), 4 (claims), 9 (fishery), and 12 (trade) as benefits to Korea-
as stipulated in Article 21 of the treaty. First of all, through the San Francisco
Peace Treaty, a ‘generous peace treaty” that changed its stance from a punitive
treaty to an anti-communist treaty due to the Cold War, Japan, which has
become the largest beneficiary despite it being the perpetrator, paradoxically
denies colonial responsibility and war responsibility on the premise of the
treaty.

Japan’s most important task in the process of signing the 1965 Korea-Japan
Agreement for the Normalization of Diplomatic Relations with Korea, which
had become a non-party state under Japanese intervention using the
transition phase of the Treaty of Japan, was to solve the colonial responsibility
problem. However, Japan has been evading responsibility by distorting the
essence of the problem from the text of the Korea-Japan Agreement to the
present time, when unresolved issues, such as the exploitation of ‘comfort
women’ by the Japanese military and forced mobilization in the territories it
controlled, have become acute,

Moreover, under the policy stance of ‘breaking away from the postwar
regime” for the revision of the Japanese Peace Constitution and ‘historical
revisionism,” contrary to the San Francisco Peace Treaty, Japan insists on
placing a distorted frame on its history by putting international law at the
forefront such as its ‘legitimate theory of 1910 colonization,” ‘completion
theory of the 1965 Korea-Japan Agreement” and ‘Japan’s 1905 incorporation
of Dokdo theory.” However it is nothing more than structural violence that
denies the obligation of the San Francisco Peace Treaty to liquidate the
responsibility for war in East Asia, and establish an international peace and
security.

Therefore, T would like to present Japan's international legal obligation to
comply with the UN. Charter principle and to realize the purpose of the
World Human Rights Declaration, as stipulated in the Preamble of the San
Francisco Peace Treaty.

First, the compliance of the UN. Charter principle should start with the respect
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of the sovereignty of other countries, above all territorial sovereignty. Japan's
claim on effective control over Dokdo, based on ‘the legal theory of colonial
rule,” is a distortion and violation of Korea’s historical and territorial
sovereignty over Dokdo. Japan therefore must fulfill its true international legal
obligations to build a peaceful world community in the 21st century.

Next, in relation to the realization of the purpose of the Universal Declaration
of Human Rights, it should be noted that the ‘completion theory of the 1965
Korea-Japan agreement as Japan's distorted frame on historical victims, is a
form of structural violence against those victims of the Japanese military’s
sexual slavery practices and forced mobilization. Thus Japan should solve the
issues based on international human rights law, which aims to establish a
community of human rights, justice, and peace, through a victim-centered
approach, unanimously adopted by the UN. General Assembly in 2005.

It will be a question of history for us today celebrating the 70th anniversary of
the San Francisco Peace Treaty toward the East Asian peace and a task of
historical justice that we should respond to with historical reflection.

Keyword

San Francisco Peace Treaty, UN Charter principle, territorial sovereignty,
Dokdo, Japanese military comfort women, forced mobilization victims,
Universal Declaration of Human Rights, colonialism, victim-centered approach,
individual rights of claims, lump-sum agreement, export regulation, historical
justice, peace community
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H Alo)of| AMEZHA| AT 733/ H 3K Treaty of Peace with Japan, ©]8} Z-8lzoF
olgt gich o] AAE x| 705d0] Hi= dfjo|t} o] 2ok HA o] ALF A2}
= SN - ESESE Aoldt). AE-2 MZHA| AT 7Fszof A
11501]*1 AT FATAN RS BE S 8 AR A

FEHA] AL, vl G, TR 5 TR RS A ' dis) vl
7@??1% 27130}, o)2u} ‘B 7F3Hehe leniency of the Peace Treaty with Ja-
pan)' 0]t} 0|23 7|23l A A AE MEZBA AT PFpreke Bx T
A=, ATFHEE stk Gy Beld A7l e} sht o) Gaae Qs
ojul= obd] 5 SO FE FAG AL A 5= A EE

O:

*

== £ 2021, 10. 13, &AL 222 2021. 11. 10. AR 2FY: 2021. 11. 25.
* 0] 22 202141 88 122 SHOIIAEH SEHTAT} A3 “MIRIAIAT LKt 705 ZH|st
3] 9|(70 Years after the San Fransisco Peace Treaty : its History and Tasks) ) Ol A HEE 7HEISH A

>

Al AL T ™k



A B3k, ok BARS obajw Sl A M) Bebd aclow A5ata
ek

53] BHolAlo}e] JEEAT BTN gt ge e AHT
% ek A, B2 %) 2 2Nloker 4w 5 BERA AL o]
Q

Fofol AaH) Glglet. ol T7heh AL ghaly| el Ul Eae),
FAgszo} 5 WEs] PRxoke ol FE ARSIAL 44 AL
F A% slo} York F= FA: o4t3] wshas] e deth

S, | At FAIo 5} Elo1gk 5 A7} B go =M
el FAZ Thol ok & 1A AT AR FAE Aok A

Aol
Z3EE FHIE FRE U o] A A YE-L TR AT 7Fslxok
o QHA o 7 AR AT A= Hkﬁ]’é—o]l A2 2 ul) g 4ke] A
22 AR F3het wEba] QIME, Al S ARIA] Al A=
n|S2e] Jel2 GA HAk I A9 S5, AV FEEE A4 5 55
ofA|o}e] JEFAIE L] Xk A B ARIR] 2wl ZA| o} A= HA
TS B34k S WA H AT
EEERERAPC R ESSPER LR RN Rl
=7} 1 o= WA w02 v|=o] dE-S Ao et ukA| =

A7gsal, QB9 K53} AS A1 witolo), o]2f st SHo| A M=
TAIAT 7)ok AR AR X7} ofde), PE-g S0 = §FFho}

AlofoilA 9] wl=re] gl ik Ake: A3ty $1t 8-S A5kl wA =
Row, spzoko 2= ujg- Solgk FEl= A HUt SHopA ok
JE FA7F Bt ofulgt FHZ A2E Ax 22 g, =
3 dES SR YE A1 D52 QAR Ashzeke] R &
o= ol 9 EP

1 SIEHs AD|QR X, AIEH H, 2014, "MIZIAAT ZISIZROR K| FALZA, HOIRHM], 1125,
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o) WaFE AAStAA}L Tk A 22 2pE L AR 9] W o] o2} 7]Ee]
03_%“ ﬂJrQ} ARE 71%2 MEGA|AT ZFshzoft Bdslo] FHopAo}
E FAIE AT, AlsiAehes dl 2lo)E &

AE

|. SCAPINz} ggt=o|

09

E XM=

oprlo}- B AR Y] T4l 253t HFS AR A= Y9
FEZ DA A5 ATk 19453 99 2 JEL FEFEAM A F}
FAAE HAS] st o)F s AP HaAR T
scap)®] BE A 9 HHE e RS ok&3iriar HAgit)? slo| =4
e, dE=S YESFES HskA gom, d=9 593 I, "I ‘E]r
o]t U HIA| o} o] PEo| Fao 2HE EHundt BE XG9S F
S]] WS} 31 Hof Qo) E=AAL B} Ao = R F
AL Ercpm et T 5, Trarou), A2, 18]al Aol A%
3= 2R A S (minor islands) 2 A FFFHFAL 4381 ATt Fho] 24 A7
FEZHAAL A=) YE FE HE] s ¥Rl AolH, 018 e
ceptance) ¥ FETA = S AT YE-S T3 Aotk
A= HIAEERGHQ)E 19461 19 29 SCAPIN 677 5k (92 q 9]
YrozyE R P4 P E FEI] AT YE JE A4S A3k

2 SEEM FE2 U= Z23|= M2 hitps://www.ndl.go.jp/constitution/etc/j05. html(z{A42!: 2020,
11.09) &=

3 RIE2 Ch3at 2Lk The terms of the Cairo Declaration shall be carried out and Japanese sovereignty
shall be limited to the islands of Honshu, Hokkaido, Kyushu, Shikoku and such minor islands as we
determine.

4 A= Z| DA ZEA(Supreme Commander for the Allied Powers Directive)= 2= Z|TIAIH2H(SCAP: Supreme
Commander for the Allied Powers)0| &= FE0|| Lok= B, XA & £ S2 7I217|=dl, aig 2AMol=
SCAP Index Number2 £2|= H37} SCAPIN OO2t= ez 20 7| 0l Lo = *SCAPIN
OOZ2t REL, ‘Hel= ZUMFRTY E= U= 2| DAERAE, LY Se=r =20t

5 HOL AR EF

NORTHEAST ASIAN HISTORY FOUNDATION

110



ZX|E FH 3} SCAPIN 677 5= o Tt A 9] the definition of Japan) S
TS =T, 7)ol A Lol gk Aol JE] B, BAA B
HAE 71| Ao s, AAd-or JdBE JEo HYE ou|d).
SCAPIN 677% A3&-2 AL HHE &7, AL, 71, 2701 =9
470 A3 2AJuL 59 305 o) 59 FGrskaks, n.2mE AE EsHs
°F 1000709 QIF AEA R it 181 55, "FHEE - shHnlo]
T O - T KB - 56 - 208 23D - Al B A () B2 YEolA
ALE = X H o2 AT 55 W FHIE(AReMe 33 470 Holg B)
o} 29 30 % o) e] WA AEE 2] HelolA ALl Aot Al
FHol tiek AF-2 flou), 9] JES 59 30% o502 sggho.
2N A7 GE0] HelolA AjE Btk A iAol s dE
o] Aoj= ko 2 o] rE XH T HH o H8Hrial s, A= A
2 7|7+ YE o] M= SCAPIN 67752 AFHE ek Qokebd, Agt=
& SCAPIN 677355 53l @A FHoprolollA &3 FHA EAZ 2
58U Qe HE Y-S QRO JEoA 227 Aot

SCAPIN 677.2] 741240l 4] SCAPIN 10333 A28l A AE of
o] 24 9IS B9 =R At clent Hoir 2en), Fi, A R &
W47 238 9= vPdol £t I8 3 55 H|Eske] o] 9= vt
72 )= T=A19] 1201 o]u] A& T (will not approach closer than twelve
miles)3}, FE0] X| 915 UL W3] Yot A0l 6775 637 10335

Sﬁc}oﬂ% o];—lo] ?’E].E‘ O(:)]E‘g‘ ‘34%‘— @Xé (ultimate determination)’—S]‘,L_—“ __12__5(17]'

5 MM, 2020, "EEQF SCAPINGT7/1,, SBIYE, 40-42%. Y= hitps://dLndLgo.jp/info:ndljp/
pid/9885747(Z4M 2021.7.1).

6 FIHFEM, 2012, "FRLEE & 5 BART B H — XN D xFEEA —i, T, 2005, 11 = S| X
0t A @7 |LIRE M SX[6E UE 0|22 19483 48 9 THiEKE A SIS RETFRMATIE 0 & E 2
A5 52 E EISTHEI5(Kobi Sho Range) ' A 1E &2 TR EIASTHEI5(Sekibi Sho Range), TH|Z(##)(Kobi Sho
Range. 2358), B5 - 0[2|ALISC| 3=7} D|ZAUSBAIHAIZ S| 'HT LT H 02 XIY=UCtn S5t
= 5 MIRE H2[5l0| F= ZXIZ F[SICh https://www.cas.go.jp/jp/ryodo/kenkyu/senkaku/chapter02
_section04_02.html(zA82: 2020.11.9).

7 =22 https.//dLndLgo.jp/info:ndljp/pid/9886137(Z44, 2021.07.01).
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I, MZRIAAT Zspxoft SEOMA0F SE2| X|3

L 733pzof R0t ot Y& EA19] HAIst

19513 99 8Yol| 21511 71 o]5a) 4 Y 280 LAJ MEZFA AT
73}29ke SCAPIN 677359 1 U85 B3k dE FE 30| 7]
5o Qo) AAFTE F A3 dE JE /321 SCAPIN 67757
85 Aolt}. o] & A7|E FHoote] YE A= EAS HatA |
ol WAe w7 o2 g nj=re] g A o] wsle} vj=te] thaakd A
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Sor}s vle] tlgak Mgko 7 Qs FE TA} AL 91 4

ShITh= ofn|eltt.

AMZHAN AT 3ok AL Z (b) Pl ‘g =7le) bt AL
1AL, Aol 4] L ] Z7BHE A9 S ARk WAloE AE o
EO B9IE 783 Atk 4B AFE, ARE 9 £55, Elo|¢ 3
FA= @), 1230 %%EOH 3 mE de, v 2 ATEE 2
718 = Wgolthazza,b,c3. 7]l 1) Yo] 27|8 X|9e] AL
o] HAIEA] gFgkor, 2) & 9}/‘317}—?“01] T1H Aol 813, 3) FEE

] 9IS M| FA] B o] EAIZ T2 1)0] tisiM= 2]
S Ao JALH A Foll 23l o= A% HEAF] Qo] 7] vl A
Moz FRAV} HA) St ol BFAEE 3, FHEE
A @ axepol] ASHETHE 2 9] oA Rlo] Wolsosi o, A=
o]5 Uzt Alolol| A @f-d EAo] M7HE AL Ut Feo) tiaii= Az
@)F] AFE, ARE 4 252 23sh= ozl B oA, I35
A AP AHE, 5= =02 7454 Alolghs A A8kl Aok
A e
2)9] EAI9} FASNA =, AT = Tl 2, gl ==, SCAPIN 5
oA Aol YA, B MZ AT 7shzoF 24 FAolM = 25 theo]
AR B3A7] wizol] Zofl f1ge] Y= 7401 Wlﬂl—x}oﬂ*%ﬂl Wol=
A%E Floltk A &, v, T o] = F i A7l thal] EokE 4l
< kA 9k7| wEol A7} A e 7)\011:}9 o]¥l S HH Al
7H= MZBAAT Ashokate] 214201 AE S oFsirt. T1ev
SCAPIN®JX| A& FEX ALkl AL, sl 2 AN A=
B =07t A FTF 2okl A AFHA S AL oY 7HA] sijA
£ 9E T v RAE Tk S=8 AT 24 A gl 8l

8 & &3EH, 2005, " 77 Y AAFRENO G ., RKAL
9 FNMEZEA, 2012, o] 2 2072,
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th= Hollxe frAMdo] o, A9 FA1A Q1 AP 18] T
t}.

3)9] FEA =] Heol| thalix o]t LEFH 7} SCAPING| 7]ukst
T 5o gt FEIEE ZPpEE e} Zlo| w2 Adsls RE A
F3ehe A0 2 Hof Qtt Ty MIFA AT Zsizokir] FEE
otz A S U7t &3] AAHA Fero=ZH ofe] FjA ] =&
A 34 9] AR E TR FolM FEEE A S5 w419 A
3t =Ho| Qirk

o1-H “@ 471 AT 2ARf B9 30% o159 21000719 1 A%
M2 I = AT AT @] &9 JE AR 74, S SCAPIN
6775 AR FL MZBA AT 78l A 24 HEH ) 1 A9 =
T, A7 GRS 2030 A9 % 27| 2 A A E T
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sz S| 2]

Erol UG5 )3t HFo] 9 SCAPINT MZTA| AT 733130k
A DRG] FkS7E A 7he] RS v o2 gk n]=re] v g A e
W3tz JEO] JE FA} 73 JEZ o] wiAlE 1L @A) FX] 3=
Q7] whitolEhs A2, A XA 2otk MZHA AT Fefzok 22t
oA HEEIA S o2 JIFEH AT E57t HEFH o= vEE I, dE

Holzk= 'S 71 = R @ 2aME o2 243 B FAE o2
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L%
4
N
Jo
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2,
Lo
P

7] @A A Bl =@ 4= SCAPIN
6773.8] A AN Fre = o2 g3kl AT AHET] o
2% 5o Aol 23, 1947'A 1€ollA 1949\ 11 971X vj= =55

7} 2ok A AT 7Fstz ko] Z5 o= B T2 iancourt
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Rocks, 5%)0] = 0 2 F7]F o] It} TE-L o]& oA gdF=
o] = o E BV o]fE S5 =Y BT ELED S B JEI
A AL 3k )=t stA] R o] 7S T AR ‘SHE(Paciﬁc Ocean,
North-western Sheet, 19421 39) ) 7} S-8F| & Ao 2 43" 559 o
Ho| FAA o2 UHA|A| & AdHjolA BYFEGO = FV)7T FHJ L
W2 3] 558 7H7IE AL E98s o RE 2719 A5 A7 T
oA, vl 7o) FEE S0 R IAT AL £ EiT) o7l A Fa%th
Z1:&- SCAPIN 67739} vRZIR| 2, ow gl A X| 2, HeFE] 127} Qe &
Bjoll A ZFslzeof 23 9 34 A=l Bl=@t 9=)0], SCAPIN 67739
QA B FESEDS =9 FEZ AL YAt FHol
=2

S50 gk o] 7t v QIAE w5 FHF-S] FARGX|AE AlRE
(William J. Sebald)7} 1] = =-5-5o] 3l 19491 119 199 9] A= A7)
2 N2 v, I 92 332 e fH 3 fEshy, YdTEy
S SE|7F AT AR AN LB &= A o= EAof gt
...... olH A o2 JEHE U o= Aof 7|AF L Flo|t] 7|XE Ax|sh= A
& i ojelo] A% FAI'kT AT 10) L 1947 6%
U Qo] AR slo] mlaof] Al Feh MU RETA IV, B E g A%
A, &Y AT ARk RE o W8-S IR 483t A= 11
o] YAME Y AR S usiA dde 7<4T<@x>0]a‘r o=
glo]t] 714 -2 &} H]=9 o] & XA F ZAIE LA
frelsHAl sl dste = Ak, S A BA 31’\10} ShhE #5317 ¢

10 YHE, 2010, "SI 1947, SHI7H, 4005,

11 BSE, 2010, 12 2, 404%; 01419, 2006, "CHUZBHRS! K12, SHOIIMKIE, 22-23%,
12 HE, 2010, 912 2, 4055

13 FHEE, 2010, 2| 2, 4697

14 GEE, 2010, 19| &, 779%.
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) Sizo] PE A AR Wil g Hol

AEE UM E AV F=FoId St dEB o= viLL, HF
How SEi zopi AlRMITLS 2 UEe A5 SHE S5,
g = e} =1

1

AFE, AREE D 2TEE ook gl tigh 2E A8 3 2 o
S 7]} gapan recognizing the independence of Korea, renounces all right, title and
claim to Korea, including the islands of Quelpart, Port Hamilton and Dagelet) <= AJ23
(@)3o] g Aolrt.

o] FAoNA =2 izt FRIHALE B3 L9 &= #gt o]l
FHo|AY FEE ol Z3tel] & 318 Q3T o]l thal v
= FHAL 7 sl ok A4 A o 2] T (David Dean Rusk) AR 7| U
ZHgrfell Al Bl Agheea el Aotz 3hS B30, 1905 K H S 2
A" YATHY F=re] 84S ARG o= 19053 S5 H
SR Qo) Fgo] w2 Zlolek, Teh} e SEE fEEow 9l
AL F2o) 140] o miQEA e AEaiA] k)7 ofe]
tial st} 71n]ol wae STt SRS Vs A S WAl g Qe
Pl HIFe “Ewr} 85 G ohd Ao niasitn Aae
oITF 7 B8} Ik 2] 3 s 2okl St AbE o] 4
A5 AL} 22 ol A, YEo] At XG4 olesk= A
A3l o= FERA ‘%}*39] S T AH P =
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16 3N, 1994, "R E B (B, L 77 L U A, bh, BN ESRER, 435,

16 HHZE, 2010, 42| 2, 7482,

17 AT Msto| Y22 2= 9|2 M =0f|0|X| L hitp://blog.daum.net/hangun333/3143(ZA42: 2021.6.11)
==

18 R &35, 2005, 92| & 50%,

19 /R 3558, 2005, 92| & 442,
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3. 73Rk FEE 0] A9

E}%XMW #%%ﬂ&%— 2o 1% Pli 6“5} I ?‘%ﬂ*ﬂ ?ﬁ"h
O] H7F WA H A= ko), FZHE vl o552 Ao] E?ME
o AAFIIEE Adshs BE Ao thek A& 7HA= H| oS A7)
BHA] kT2 11 A Akl A SCAPIN 67735+ Z7lo] =9} Z}i}?}t‘LE

F

20 FAE, 2014, "FHI2L HEOZ 24= 20M|7| SHUZAIML, SAHIEAL 310%.

21 [LAEES, 2007, "EREN b h i RS LS OEEE, AT RAFEFMR.E), BiEFR
RFFEFR, 2995,

22 Serhii M. Plokhy, 2010, Yalta - the price of peace, New York : Viking(G1&& &, "2Et 8217t0| | m A,
SIAMHIZAY, 525%); JF BZEE, 2005, 42| 2 117-118%.
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£ dAshs BE S YEAA A3 or, 1947'd 39 1|59 AMZHA]
d3l2oF 2o A FAE L] 4 Seko] §7H %IE}.B
I 5 Auae] 2o A=A v|=<] EHL:J} W3}t 19473 89
2Rl FEAES] YA FFELE 1zt Bar) )7t A= S
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23 [7 E3E, 2005, $2| = 128%,

24 JR HEH, 2005, 22| &, 129-130%,
25 JR £, 2005, 22| &, 139-140%
26 [7 HEH, 2005, 19| &, 142%,

27 AR, 2012, ¢l 2 43%
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28 FNHAM, 2012, 12 3, 24-25%,

29 Lionel Berners Cholmondeley, 1915, The History of the Bonin Islands from the Year 1827 to the
Year 1876 and of Nathaniel Savory, One of the Original Settlers, to which is Added a Short Suppl.
Dealing with the Islands After Their Occupation by the Japanese, London: Constable Co., Ltd., pp.9—
13, Hehsh, 1997, "R O/INE R, RN, 24-30, 57-59%.

30 AT S0l Hefet d7tF0| A= UR0| 27|LiRte| £4 doz M QIAIGI AT | 2o, 27|
Ltet 8t 27 [oh= A2 & 4= ATt

31 U= 2P SH0|X| EHIE, https://www.mofa.go.jp/mofaj/area/hoppo/hoppo_keii. html(ziAg
2021. 6. 22)

R R HEE, 2005, 2| A, 122-124%,
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7) WA S,
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ABSTRACT

San Francisco Peace Treaty and Resolution of Territorial Conflicts in Northeast
Asia

Lee, Sung Hwan
(Professor, Keimyung University)

Can the San Francisco Peace Treaty form the basis for a solution to the
territorial conflicts in Northeast Asia? Except for Russia, South Korea, Japan,
and China do not actively invoke the San Francisco Peace Treaty as a means
of resolving the territorial issues, but simply use it conveniently as a way to
promote their interests. Therefore, the territorial issues in Northeast Asia
should be re-examined from the perspective of the general principles of
international law on territorial issues, including the San Francisco Peace
Treaty.

However, if a solution to the territorial issues is sought based on the San
Francisco Peace Treaty, it can be summarized as follows. The Senkaku Islands
dispute, or Diaoyu Dao Islands dispute, is not directly related to the San
Francisco Peace Treaty, but it can be inferred that the Senkaku Islands were
separated from Japanese territory during the formation of the Supreme
Commander for the Allied Powers Instruction Notes (SCAPIN) or the San
Francisco Peace treaty. It was not until 1970, when the possibility of oil and
other resources being located on the seabed of the Senkaku Islands became
known, that China claimed the islands. Given these points, some kind of
compromise could be reached regarding the dispute over the Senkaku Islands
through the joint development of such resources by China and Japan.

Russia (former Soviet Union) is actively invoking the San Francisco Peace
Treaty on the Kuril Islands issue, but Japan refutes any such claims. Until the
1956 Soviet —Japanese Joint Declaration, however, Russia agreed with Japan to
return the islands of Habomai and Sikotan, adjacent to Hokkaido, to Japan. As
an extension of that context, it is considered reasonable that Habomai and
Sikotan belong to Japan and the rest of the Kuril Islands belong to Russia.
Despite many controversies over Dokdo in the process of forming the San
Francisco Peace Treaty, the Treaty did not specify sovereignty over Dokdo. In
this regard, Japan claims that Dokdo was confirmed as Japanese territory by
the San Francisco Peace Treaty, while Korea asserts that Dokdo is Korean
territory in the context of SCAPIN, Ultimately, the Dokdo issue should be
comprehensively reviewed, including taking into account Japan's 1905
annexation of Dokdo and the San Francisco Peace Treaty. Such review should
include a new evaluation of the Ulleungdo Dispute Agreement of 1699, which
was a kind of border agreement between Joseon and Japan, and the Dajokan
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Directive that excluded Dokdo from Japanese territory. Through such an
expansive review, Dokdo should be recognized as Korean territory. Lastly,
regarding the Northeast Asian territorial issues based on the San Francisco
Peace Treaty, it is necessary to consider the reality that Japan was the only
defeated country in World War II that did not lose a part of its territory.

Keywords

San Francisco Peace Treaty, territorial issues in Northeast Asia, Dokdo issue,
Kuril Islands issue, Senkaku (Diaoyu Dao) Islands dispute
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S=OFSHAIA E

NORTHEAST ASIAN HISTORY FOUNDATION



Ve

HESHUHT Vol. 22 (2021. 12.)

DR TAGA N ool - F AT H I IR ede wgach) o] A Az,
o]9] B Aek= 5 L 5 Aole] el wek FAl= ksl
Aoz A HUL I FYE T 5 k= 2 g8kl
ou, oA 8] F A 7127} Ho STt - oS HASLE
A TAH A2z FH3] wisio], A& 7] YGel] Sl vl 7R =
1918 = et bzt 19659 S 33t o = ot 2 3 119] 93
B BAC] WA ke TERE AP Ao vl fxhieew, 4
ok 4= gleyt

o

el

;‘5}7(]1{_ ?:5_]—:} W] FHo] 2 tﬂfﬂ{‘j 2 ‘ﬁj A2 2 2] (umpsum settlement)

e} 31, e

k) 701'351’5—‘1}:0] = ‘Q%O] FJ]E‘E °§E9] &2 AAHA e A= 3
s

23] g A2 Wo| okalksk

4<sme-cenmsm>9} EAE 4<colomahsm>4 A]ﬂo] ma) 714 ZAl5ka 9ok

7T = TS St o]e)s =7t el wiEAlT]E SlolH,
=710l 3 & Aejehs Zdshaoe] Wk Aol o] 3 a7t o14ds]
e lok 12U 2000d RIS WA 02X B dY i3 A

oA 2 A AHA (o1} PgmAggad) ol AEE vddTd=o] IAIH e}
A} )2 22 F Bl Frits Kalshoven) W] BA0] Ho] 50 AZ A7
WAE F7F 3] AAH o] S Fehs Aol Aol e &t
el $13) o] Fox|= A= Al Erke

oiF-e] 29 719 Fsiiut sl A A A= dERIA] %22

10 "ZAHE 5! OFAJOFENZY K[| IS of A9 Met 5|25|E¢a) H U= TR TH, 2002, para. 1047,
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2N o] FHof| HAZIACE Hideaki Uemura, 2003, “The Colonial Annexation of Okinawa and the
logic of international law: the formation of an ‘indigenous people’ in East Asia,” Japanese Studes,
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16 Johan Galtung, 1969, “Violence, Peace, and Peace Research,” Journal of Peace Research, Vol VI,
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ABSTRACT

The San Francisco Peace Treaty and Tasks of the Peace Community: A Japanese
Perspective

Abe, Koki
(Professor, Meiji Gakuin University)

The Japanese Government is of the view that the San Francisco Peace Treaty
restored Japan to ‘full sovereignty” and that it laid the foundation for peace
and prosperity in the Asia Pacific. By virtue of the Treaty, all the post-war
settlement issues were said to be resolved. Behind this perception is a classic
understanding of international law aimed at safeguarding state interests.
Embedded in the Treaty were state—centrism and colonialism, two of the
distinctive features of traditional international law, in which ‘peace’ was
perceived to be an absence of war between sovereign states. 70 years since
then, normative environments in international society have fundamentally
changed and the concept of peace is now redefined so as to include
protection of human rights. In contemporary international legal discourse, it is
human dignity, not state interests, that is given the highest priority.
Deconstructing the San Francisco Peace Treaty and the 1965 Claims
Agreement between South Korea and Japan, this essay argues that the relevant
treaties have to be interpreted and applied within the framework of the
contemporary prevailing legal system. It is untenable under the prevailing
normative circumstances that the Treaty and the 1965 Agreement are
mobilized to block the restoration of human dignity of survivors/victims of
Japan's colonial wrongs. It is time that East Asia, Japan in particular, should
squarely face the colonial past and join a dynamic global movement for
undoing historical injustices by invigorating peace’ in the San Francisco Peace
Treaty.

Keywords

colonialism, ‘comfort women’, Japanese military sexual slavery, Framework
of the San Francisco Peace Treaty, 1965 Claims Agreement between South
Korea and Japan, right of access to justice
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1 Malcolm N. 2008, Shaw, /nternational Law; éth ed., Cambridge University Press, p. 503.

=k AlLAA ALTU ™
164



AlRizolop M M| Y Eal HE

A 3k
73@11, A|Qlo] AHIX S gk FA] A4 ALSFEhRio de Oro$} Sakiet El Hamra)
7ol o £317) 93 BT

A Afele A3 S e As1] AmAule] A0l 1884 7]
Mo 35e o) Y <ol 7747} ohigieka wesgick: FANL
WA BA] S Aol fERle) 1 ShAu EAle] EAfstaL,
Zoleh & 5= Sl AKSIA - A 2A) ggiekar ek ol 2
FAPPEARAE 2319l0] $AE 4831 Gk o] S ET B
Sokg ARICHE B AL

3k Mels oz maslolo & A7k glek s Aol sl <]
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2 UN General Assembly, Question of Spanish Sahara, 13 December 1974, A/RES/3292.

3 Ibid,, p. 104, “I. Was Western Sahara (Rio de Oro and Sakiet EL Hamra) at the time of colonization by
Spain a territory belonging to no one (terra nullius)?”

4 Western Sahara, Advisory Opinion, /.C.J. Reports 1975, p. 12, para. 82. “As to this question, the
Court is satisfied that, for the reasons which it has given, its answer must be in the negative.”

5 /bid, para. 81. “In the present instance, the information furnished to the Court shows that at the
time of colonization Western Sahara was inhabited by peoples which, if nomadic, were socially and
politically organized in tribes and under chiefs competent to represent them. It also shows that, in
colonizing Western Sahara,” Spain did not proceed on the basis that it was establishing its sover-
eignty over terrae nullius. In its Royal Order of 26 December 1884, far from treating the case as one
of occupation of terra nullius, Spain proclaimed that the King was taking the Rio de Oro under his
protection on the basis of agreements which had been entered into with the chiefs of the local
tribes.”
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Flo] Y= Holghe Y|, S FFA] (erra nullius) 2] )7} FHA7F?
AALA 0 2 B QRS v, A A (occupation)d] 7L A discovery)S HhA|SH
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6 Lassa Oppenheim, 1912, International Law, Vol. |, 2nd ed., Longmans, Green and Co., pp. 291—
292.

7 James Crawford, 2012, Brownlie's Principles of Public International Law, 8th edition, Oxford
University Press, p. 220.
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8 Matthew Craven, 2012, “Colonialism and Domination,” in Bardo Fassbender and Anne Peters eds.,
The Oxford Handbook of the History of International Law, Oxford: Oxford University Press, p. 880. /
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(Scramble for Africa) & 2 A Z WS 3] 2= =AU 2] H|ARFE T (Oto von
Bismarck, 1815~1898) S30] -2 =7} 79| o}= )7} J RS BAL- Ji
S5 B go)7h AgBeink? 7L Aol Blele] T A 1 AL
Qo] SATE P ofelgt AT ije] WAL FHACE AFTolo} &
tigelct. Zrefu SAE A SHAA Boks o 2 HiEd 3] o= A
A7 A o] WAL SN AdEe o9&zttt

I3 HER3]9) o) Hol] FA] ARo] SAEA 0= FHE o I
S7F AHL 15 AI715E] 1841717441 ¢] A SERLe] AME AR A3
S ARG YEFAS o= sk AHIE FolR 7] o) 19417]
TAHES HWESH= S Etenry Wheaton) Q] A1A] Elements of International
Law 1866 @l “2f-ARights of Property) 9] ZdellA] =7 57F2] uijel4]
Ael= FES} e} Aatelet 81, A BHS, 85, 2, W] WX Ppapal
Bul) 55 AF% F YES AHE 725 AlElE Agstal AR A
(occupation) "0 2H= o] A7 5381A] gR=th " 1878\ Bl M = al
2ol AdAolghs dolrt Sk =tk

3 =] AA 2] 1916\ Hofl Aok 1885\ HIEAF] S AFsh HHS
FEHAS HE F = A oo “ofazg]7} AtellAe] A, A
. o}z 87} 3]9)(Occupation on the African Coast. The West African Conference) B

© 2A1E A B53} o] Adrdstar itk

9 Ronald Robinson, John Gallagher and Alice Denny, 1965, Africa and the Victorians: The Official
Mind of Impenialism, London: |.B. Tauris, p. 175.

10 HISZI2|2l0] ErAdSto] LRI M(Final Ach2| HARZ0] & Z7h= =Y, Wolof, Z2A, ZIEEZ QA
E2[of, g2, O|Z2/ot, HIZRE, 2{Alof ARl AQUHI, L-290], HIOl=, O|=, LETNZ0(C 2Lt
HISZIZ|2ol| ot=2|7 1S ChEst 4= Q= Z7Ht BIE2 T ot HE FAIGHK| RJICH

11 Henry Wheaton, 1866, Elements of International Law; R. H. Dana ed., 8th edition, Boston: Little,
Brown, and Company, pp. 161-167.

12 Henry Wheaton, 1878, Elements of International Law; A. C. Boyd ed., London: Stevens & Sons, pp.
220-224.

18 Henry Wheaton, 1916, Elements of International Law;, Coleman Phillipson ed., London: Stevens &
Sons, pp. 281-282.
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Al A5o] AFH A5 AXSIAET, % 1'?— 19A47] Rk} FHto) afgs]
=AHIECH. ololl= rl=e] e F X9 E3%E BAX|Yas26~1827),
HFY 2R A Mass2), ololE] Has7z), D)W &5 TEas76) 50 X
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14 Henry Wheaton, 1916, /bid. “In 1885, the Powers assembled at the Conference of Berlin, that is, all
the maritime States of Europe and the United States, being desirous to obviate the misunderstanding
and disputes which might in future arise from new acts of occupation on the coast of Africa, discussed
and adopted a declaration introducing into international relations certain uniform rules with reference
to future occupations of that coast.”

15 M. F. Lindley, 1926, The Acquisition and Government of Backward Territory in International Law,
London: Longmans, Green, pp. 141ff.
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16 General Act of the Berlin Conference on West Africa, 26 February 1885 Signed by the representa-
tives of the United Kingdom, France, Germany, Austria, Belgium, Denmark, Spain, the United States
of America, ltaly, the Netherlands, Portugal, Russia, Sweden—Norway, and Turkey (Ottoman Empire).

17 Ibid.

(1) FREEDOM OF TRADE IN THE BASIN OF THE CONGO;

(2) THE SLAVE TRADE;

(3) NEUTRALITY OF THE TERRITORIES IN THE BASIN OF THE CONGO;

(4) NAVIGATION OF THE CONGO;

(5) NAVIGATION OF THE NIGER; AND

() RULES FOR FUTURE OCCUPATION ON THE COAST OF THE AFRICAN CONTINENT
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Zsie)| E]ﬂ (strong and effective control)

FASTL 5, MlavkE s Ado] BEe wAskeld A Aa
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A3 ,]
35U H (uniform) -|—-|L7-<] :-?Xﬂ Al =% 3].‘5 ANAR "D ool M-z} T
T ARl dnkef A 7= it

18 /bid. “BEING DESIROUS, on the other hand, to obviate the misunderstanding and disputes which
might in future arise from new acts of occupation (prises de possession) on the coast of Africa; and
concerned, at the same time, as to the means of furthering the moral and material well-being of
the native populations;”

19 Jeffrey Herbst, 2014, States and Power in Africa: Comparative Lessons in Authority and Control,
Princeton University Press, p. 71.

20 General Act of the Berlin Conference on West Africa, supra note 16. “Who, being provided with
full powers, which have been found in good and due form, have successively discussed and adopted....
6. A Declaration introducing into international relations certain uniform rules with reference to future
occupations on the coast of the African Continent.”
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ARFJAHA AB43= ofZ )7} thF W] -8 F 5 take possession) 2
W 123 RSAAE AEAD o, WS dRkeAAN GAREA BA
(notification) 314 OF & )75 FASAL JUTh? o7 |M = 7 7HA] HE& &<l
o= Qi

AR, JE A5V Bexoks B 75 ol GRSl A S48t
AL 3|9)etarrt stk Aotk A9 A F shs Bl BAS
oAk AN A4z £ LAY A= Al AR BAIsk] 1
A A3kl ). T THA 2 ARk A o] PAbaro] of2b B4
o7t gl&7k? o] 7t o] BFgtHolEha 7t TLeu dAlol Lutke]
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A, A3z M 8% T4 S G A Holl RSAAE DA
g 7ot} o]84 o2 Bt o, AR 9| th2 FAl oItk T2t
o714 o RSAAE PA 2 =0l A=A olEel £k Ao

21 Ibid. “Declaration relative to the essential Conditions to be observed in order that new Occupations
on the Coasts of the African Continent may be held to be effective.”

22 Article 34 of the General Act of the Berlin Conference on West Africa, 26 February 1885, #22
CHS2t 2Tk “Any Powers which henceforth takes possession of a trace of land on the coasts of the
African continent outside of its present possessions, as well as the Power which assumes a
Protectorate there, shall accompany the respective act with a notification thereof, addressed to the
other Signatory Powers of the present Act, in order to enable them, if need be, to make good any
claims of their own.”
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23 Article 35 of the General Act of the Berlin Conference on West Africa, 26 February 1885. 222
CtEat ZCh “CHAPTER VI DECLARATION RELATIVE TO THE ESSENTIAL CONDITIONS TO BE
OBSERVED IN ORDER THAT NEW OCCUPATIONS ON THE COASTS OF THE AFRICAN CONTINENT
MAY BE HELD TO BE EFFECTIVE

The Signatory Powers of the present Act recognize the obligation to insure the establishment of
authority in the regions occupied by them on the coasts of the African continent sufficient to protect
existing rights, and, as the case may be, freedom of trade and of transit under the conditions agreed
upon.
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K

24 M. F. Lindley, 1926, supra note 15, p. 144, &2 Ct21t ZTh “Pour qu’une occupation soit
considérée comme effective, il est a desirer que l'acquereur manifesto, dans un delai raisonnable,
par des institutions positives, la volonte et le pouvoir d'y exercer ses droits et de remplir les devoirs
qui en resultent.”

25 M. F. Lindley, 1926, /bid., p. 145.
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26 Jeffrey Herbst, 2014, supra note 19, p. 72.
27 Jeffrey Herbst, 2014, /bid.
28 Jeffrey Herbst, 2014, /bid, p. 73.
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xoke £3) JEE A5 W91E F8aA S Aol T2t o}
=27} th5o) 54 5L Y xope] 8- Atz Moksx] Zaks
B9 ARSI ol Alelo} 23 sokorw®] ko] ]2l Zope] Az
2 A B REFeubsia) 'S NG 7 ALY 2F02 olshat Al

Q)L ek

¢

29 Jeffrey Herbst, 2014, /bid.
30 Jeffrey Herbst, 2014, /bid,, p. 74.

31 A H. M. Kirk—Greene, 1980, “The Thin White Line: The Size of the British Colonial Service in Africa,”
African Affairs, Vol. 79, p. 26.

32 M. F. Lindley, 1926, supra note 15, pp. 210-211.
33 Jeffrey Herbst, 2014, supra note 19, pp. 74-75.
34 Jeffrey Herbst, 2014, /bid.

S=OIFAIM T

NORTHEAST ASIAN HISTORY FOUNDATION



AlRizolop M M| Y Eal HE

. SHIEt=lof| 2] FEXI2] Helet MalA| =2

A2 AA7F EH= F5A4 (terra nullius) 20+ BZR T AR5 7] A2+
3 %] @A 2Tk B Ao 19417] T ZA RS oM F54] &
o} elshe 3 AEskE St

L 75419 gol9] 583 11 =284

A A 2] (rerra nullius) BR= TOJ7F AR X8 AFEH QL7)? o] =
FPHA F5 B res nullius) T T34 AR 2 @7} Qi) ZrpEa) w5
Eil= w2 ZAEA A el hdo] SskE Ao L, @A
ARk sieete 71 7o) 288 2ol B Aol Slck

o] FEA|ol| thaA] 1888~18891d =A% 3] (institut de Droit International )]
A =203k 715 0] Aztell Ul Slrt BA] £ 313] 31711 rEEE] ZMartitz)
7} A S 29 Al Z= Thea) 2

o7\ 53 = E_??i?l ‘territorium nullius'& 254 -85+ ‘terra
nullius @] Yozt e & 5= 9=t res nullius & @S] o=z =
=

AAE 2t mp2d, AaA Faste)] AAY TAY FEA & 5

35 Annuaire, Institut de Droit International, Tome 10, 1888/1889 (Réimpression, SCHMIDT PERIODICALS
GMBH, D-83075 Bad Feilnbach / Germany, 1994), p. 177, ¥== ChSat 2T “Est considérée comme territorium
nullius toute région gui ne se troube pas effectivment sous la souveraineté ou sous le protectorat d’
un des etats qui forment la communauté du droit des gens peu importe que cette région soit ou
nou habitée.”
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U= T R = A9 FFA7EE = o Ty 4
7} QI EA] FehH FFAIZ HEE 7 ok =, =71e] FHE 2
USAIRE ] 7] FHTVIE A = B AV E
ATk o]2A o7 WA ) EHET} @ FEET) ) EHTY BE
Alell £043t =711 739 FFA17F obH 11, 01219 A<= A7 k.
uebr] AR} ok @At o] Al 7}X1 Z shell afdabA] = -7,

& Eo] BTl AY fRRIENA ATV AR X3 =7
o] B FFAEE 7 U

o]9} 7+ Asl= @ Mt Oppenheim)S] A2} frALsITE @ 351
739 gido] “F7ell &8 YEZ}obd Hino state’s land) 22 TFAS}RAL
o} Yot o] 2 F 7= E5E 4 Tkl B3tk A, FR1 et
o] Algho] o}df] AF3A] = ol vk EA, 71l & < e HE
FEA 240] TAITLY Teu oA E BE HlEPZ77} “ZX]
2 FHFHEt)y BR= glt) 63 2712 71 the Family of Nations) E10]]
ARG 77HES AeEtE FETTIR QAARE 5 Jthal £ Aot o]&
o] YEZ FHs| flaid= e aﬂﬂ’c‘?} A o]F SheFo} FHo
93} of| & subjugation)2 7Faoctal Bk

-

ll

0

N M X0 rlo

2, A9 9] =

TEfut olsh e ZgTo] 1888 FAMES] Sl WobEeldl AL
SR & 8 128 MR 0 St RAL ol B
AR A8 5 ek 7o) H54 ghet

36 Lassa Oppenheim, 1912, supra note 6, p. 292.
37 Lassa Oppenheim, 1912, /bid.
38 Lassa Oppenheim, 1912, /bid.

39 Martti Koskenniemi, 2002, The Gentle Civilizer of Nations, Cambridge: Cambridge University
Press, pp. 134, 150-151

S=OIFAIM T

NORTHEAST ASIAN HISTORY FOUNDATION



AlRizolop M M| Y Eal HE

R, WERs| oA ZRa AR e thEA ofFol JstEE
(Eduard Engelhardt)+= 229t A1 Fo| A AFA = Aol = F5-A 2 &
T A=A ool thaix] oS A7ISIATEL 2t Al 2= 77419
Holo) RE=2712 438} Q) GASlZEE o] H o] S 9=
A FAIE A1 Aotk =, 183 Hele] 7127t HE SAE ¥

A BYolzh= 7id A7 E S Snlsh=A] s A7t F-3le]
“ZAH F-5A (communauté du droit des gens) Q12| 2JFo]2h= Zo]th Lo}
7} om & 23l A 7P 54 35419 Ao 2 5 drkal & 9l
Ao A= S #7183t Ee] EepAbE, £ =] = 7HE)
7}Z the Family of Nations)©| FFS10]31, 71 L go] &7] Y3+ F7|&o] 74
1Xof] o3l T2 Al71g Aok

A2 E= 7P TANE S A2 ST, 578 A S
AABHA| R WA 2 v, o] 7P FAY F-EAle] 73 AIA] of
U] ER1817] o Hriar i3t A& SolA] oAU oe] -9 oAl
TAIE A8 Rl =t o] ARA B AJA| oS A|71813H
I, T A 3-sA Bl AL sfol = A = 5 gl 59
ol 2 o = A7 ATkl A, 11 GlE AF|jlo] opHE|7tE 8
E3 o, op|2}7} thE-0] eiittal g3t AEE, AF|Qlo] ofHg

40 Annuaire, Institut de Droit International, supra note 35, pp. 177-178. |22 CtS1t ZCh M.
Engelhardt se demande s'il est possible de poser cette régle du territorium nullius habité ou non.”

A4 Ibid, p. 178, B CHSt ZiTh “Quel est, d'autre part, le sens de ces mots : <En dehors de la
communauté du droit des gens>? Qu'est—ce au juste que la <communauté du droit des gens?>
Dans quelles conditions un Etat sera—t-il consider comme faisant partie ou non de la communauté
du droit des gens?

42 Ibid, 22 CF23t 2T}, “Quelle est la situation d'un Etat qui se soumet a la plupart des régles
du droit des gens, et qui en repousse quelques—unes?/Ainsi, prenons le Maroc,.qui n'interdit, pas ('
esclavage. Or, le Maroc fait=il partie de la communaulé du droit des gens? La situation de [Abyssinie,
du sultanat de Zanzibar est analogue a celle du Maroc.”

43 Ibid, H22 CHSat ZCt “D'autres sociétés sont de fait en dehors de la communauté du droit des
gens, et constituent pourtant des Etats dignes d'dtre respectés; telle était la situation des Etats de [
Amérique lors de la conquéte espagnole. Il en est mome qui sont a certains points de vue despeuples
sauvages, qui sont absolument en dehors dela communauté du droit des.” /
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7 55 AR v A A8 HY S S8307] w2l A7 8le
AL oplnt. 12y FAStE E Q] L WA 0% HekS W) F A=
Abgo] AFsIA] g FE o 31| St Fgole & = Stk

o]} -2 a7t & At X152 it gk 5U 0] FAE et
HEE 3 ZE (wWilhelm Heffter)x= 185539 & -5 =A™ (Das Europiische
Volkerrecht der Gegenwart)j |41 X788 A, “Algho] AF31A] ¢, o]
1] & 7P F &3 AhE FASH @S BEXI9F A st F
2 A8 Aol AsTE olell= I 71A] o] Btk 3, A
o] AFskA] ghotof 3t 24, T F7P7t 23] AfraasiA] gdot
of gt} oo MEH, 7R FRIAE Ef ek 7ol 5, Aol A
TP FA7EE S Qlck

3, 12 8135] 9] 34%] PFEE] ZManit) = A E-5AS] Holl thair
1 H91E A Holof fith= otk SAlE Al £3 577

< onfsk=A] ARs 9xl Fo, oA Yo opue} T3} S=-a g
sk 2 FEAIE 1 oz stk Aweiaint whEbA] A ofgt
22 o AFElRE FEA1 9] o] "ths Zlofths

T2t 19417] Holl= o] & Asfint AAD Fo] ofrt, ofe] S
o= F=o] opH A3 thido] 2 o vk Hale AT BAl =
A es] 2] A5 Qo] Y ZHAM ). tawrence) = 189518 Aol A “2d 7o)
O3 AL ZH = o) FH3teI] vl Yl FET A8 Hrkal 178

44 Hefftere| 22| A2 CtZ == 0l WXT BitliZ, 2013, "FFA| MEe| Q740] 25t 19058 H2o|
A, "HESHYST, Vol. 6, 40,

45 Annuaire, Institut de Droit International, supra note 35, p. 180, =22 CS1t ZCt “M. le Président
ne pense pas qu'il faille voir dans la disposition que M. de Martitz propose au sujet du territorium
nullius, la consécration de principes aussi exorbitants que ceux qu'on y veut voir. — Qu'entend M. de
Martitz par Etats faisant partie de la communauté du droit des gens? Est—ce uniquement la
communauté étroite des Etats chrétiens, auxquels il faut ajouter la Turquie depuis 18567 Il'y a lieu
de considérer plutét que c'est la communauté étendue de tous les Etats avec lesquels on fait des
traités, soit le Maroc, la Chine, la Corée, etc. ; et dans ce cas, la régle de M. de Martitz n'exclut que
les véritables hordes sauvages.”
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Sgirke PHH 02 AR, 715 7150 S3A e I
A9 thge] 2 5 Ak
w2 A FASIY Aol T 71 Ashrk FESRE A0 B
oAk, A R} e Yge] FANOlE B o] A T4
ARl At A 7 AL SJgke 5 ek, ¥ el B1g 4 o)
1o A9 Welsk F7FE] 7] Mt B Sl ekl Sl
4] giskers el

rr

BT A

o W

o]

%

3. AP F o) Ao S

el

hA, F5A7} =3 HAAL] Al gk EAA7 = ATk v
Z9] AAA] FAIE (Fusinato) = TS (res nullius) 2} T4 Gerritorium
nullius) = TESPHA], HR = APH droit prive) 2] F 0] 31, TR= =45
o] FHolgh= S XA &2 HHE HAAR F2E ook Fth= 2
olaL, I Bl JEE AST 7 J= Hel7H HER Al eeglen) ]
ofof gttal ST =, TAIFH ] Gl obx] FHE ol {1z, Ho]
gl7] Whizol WS Agulafof gtk 2otk
047101W ZANE] ] o] TR (terra nullius) R 80171 YIATHE AL
18t 4= et FA10l] =8k 7ol Stk Aol e} terra nullius’
E]% o] 38l SyE o] ATk 2] o2tk Aotk A

E+= res nullius 7 AP @92 7Hd 0] AL territorium nullius &= 3¢

46T, J. Lawrence, 1895/1910, The Principles of International Law, 4th edition, Boston, New York,
Chicago: D. C. Heath & Co., Publishers, p. 148.

47 T. J. Lawrence, 1895/1910, /bid,, p. 183. &2 Ch2at ZCt “M. Fusinato fait observer que lidée
du territorium nullius en droit public correspond a celle de la res nullius en droit privé. Comme la
res nullius en droit privé n'est pas un objet actuel de propriété, de meme en droit public le territorium
nullius n'est pas un objet actuel de souveraineté. Et de meme que l'acquisition de la res nullius est
réglée par la loi, de méme, en droit public, il faut régler lacquisition du territorium nullius; pour cela,
avant tout, une définition est nécessaire; il y a donc lieu de maintenir article 1et. On peut toutefois le
rédiger conformément a la proposition de M. le Président.”
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olg}aL XAt Uo7t R 9] ol FA7} A= o oF gt
TR AMER Ko}, SR 74| 7ido] FHE o] A Fshr=
Ao R Rl 4 O]E} EE, A 554 A3 B3o] Il
Zlo] ot} ©h|, FA7F A M= SHE AT 617 of
ARt Zlofrt FAUE Y] 4ol w2, APHe| g8k 382 -
| 7ol fIS17] wizel] o] HeE S B o7t AT Aotk
A FAH S| oA ]9 HHse] 9 AE A= &
LT 2R Az Wolso o, S APEA A9 Aol
A 8] g} & = 9l Aot} ellx = HE o wEt FFA]ghs
A Al ol BEA] M) ARE-SIAAI R, 184171744] ‘terra nullius
the Toi7F HesiA AuE AHEE 27] ojHo) 4 SEYS 983
wof] ‘terra nullius'2R= F 30| 548HA] &S 2 o2} res nullius 2=
XA AA = 7ol mE ARSEA] 8= 87T Bkt
154171 AAAIE LGS Wl = ‘terra nullius B B8-S 53]
=T HIE 2O Krrancisco de Vitoria) = 28]2] BA] AthFol| AFAFE0] 3171
w329 ‘res nullius 7} o itk B]#3k v} ik @ 2wPHAF res nullius’
= FFE Fohe /o)Al o| B 2 E AP T ES HSSHRE A
| 3HY FFAIE FHSh= A 0= o3| o] AP §5(rivate law analogy)
o et FFA1E A F drhes 7Fs3S ARSHATE 1L GA] FA
res nullius'BH= 712 AR @ w), 5 Aol AT e & 4
HJ3k= Z0]Y L, oA SHelA = BA| sl YEE HASIHAUES
AE2 dpdo] HAISA= BaEXRE FA 2 WAL ?—l"r ATk
tdrﬂ"ﬂ ol2]gt Al Zoll A BekE W, ZAH SRl A =) H FAl=
FEo| 7R} A Aolok. IAY 3] A =) =2t A1 24
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48 Lauren Benton and Benjamin Straumann, 2010, “Acquiring Empire by Law: From Roman Doctrine
to Early Modern European Practice,” Law and History Review, Vol. 28, No. 1 (Feb 2010), p. 22.
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wbaA] APEARE] tes nullius'9F ZHAFE] terra nullius @] x}o]= Algto]
HFREAS] A& Holek

EE olZgt /g o] ZAME 02 ol SRR = BT AellM =
SIARIRE TR a7} UL, A oF AsiA M #Ql EA1E 8l
84 ek % BhA) 1889 FAUSKEl) Aol e S-S 7
st Tzt el Aok AE AL, 99 dAE BA
ot AAA 0 2 ZAHE S| = 554 o Bdste] ojud Zoj &= A=
A ZPk. G TR HE)F] A B F= AlHo|aL, BA] 55
A FAS 0 2 Fslo] ok o] o Frks ZWE 1o] F F0
Aozt & 4 i

O

Oll r 2

A

F

V. Sk Al2tof|2]

0] THFESQ] FE5 19050 YEo| FFA] AAHT AR 2 4
L ARdolnt. 13T 11 A58 ou| 7t FRAR] oo|t. o] AtelA
RIF=o], WEA3]Y FA| AH 7do] TsHA T =7 33 el
AP, AA| AaA FAIE 3t A3 ole} 57 ol sl WS 3] 9] o]
Aelli= Axdolghe= 7dS FAESAEY AX oA Foti 7] oot ot
2hA] ol M Jiide] o= B= gylo] HE vkl EA|2HE A= E |
gefal 37 01 Hrt

Uo7} 75219 7ol = EA17F ASATE o] Aol A A ARk 7
FA el 19417] 27 e8] ghgle HEjekar 2] ofHgick 194
7] & Ao o] =y vt Mgk A IAIstEol|l A Hafe] dXE
B2 Z3IGt AR, 2435412 B SAM SRS el &850 3L

A @t} = Z71E2] 7} (the Family of Nations) 733 T A=A 2]
HAAE FFHA] Z3k Aolrk. 4, mA R0l 859 /a2 FFE0]
A1, o} F-FA (eerritorium nullius) 2R= 7 0] IQTR= A8 81ek 4= ¢l
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o} 19417] Dellof R 75419 7ido] ==t & 4

ATl A] A E YA 194)7] WA F54] A A sido] HEsA|
e Fio] 9t} Ty YEL 555 510 %’i&— g o2 g3k
£,1905d 1€ 28Y YE-2 555 APR|A] AYATIH 558 554
o} gE8l0] HFIIATEY 18773 Y& 9] BiAAAH 7|EFE M=
“Foldt AN THess) 9] 1EER) 2] AL B oup-9w) 3= A7} ¢l
S5 WAISH Ao|g} FABIITER T8 ThE AR} A7) gtk |7t
wAS] 23o] & = Q). ool F 7HA] 7FsAd o] Q7] wiielth A,
A&} AA} gli= Bl JEo|t) B4, BT FAV} = TR0l

T2} 1886\ 59 TP EA X S 2 oAM= AR - MY T Adol
A=, el AR I =] S w7t Arkal gt A RSkl
UL WA A R B E =] JE= QAFTi B 4= i)
I8 Shro] BT DA 7‘X}71 kel ElWOl 2 5 A8 7? o
N = Ao B PA| R TR = FARTW £314] e EE vt
JEThA § 7R W gkt 1 =7 457 E ol
Zapd Aok, 1214 18763 2A5F 2 szl A1 ZA AL =}
o] Uz dE7} @53 A E 7RI AL s o9 x|
A}, webr Sxo gt 54 A3 742 Hel {0 #AE Alsk
At

r‘:l

49 AlOpd[3d TA| M40 EEL| LIZ2 ChEat 2ot “SiRME RSB0 L=+ EEAP=TVERE
B=t—EL+E/BES7RIALA+REZELBIET IS Y BSARERRRER /BT
EIEATIL %;n:‘i’/\ﬂi “RAZH R BREME MARE. S2UES, Alofde 1A M40
(B1RW 7w 5403%)", http://www.dokdomuseum.go.kr/page.htm?mnu_uid=803&serch_
no=1738step=vieW(Z{AH: 2021.10.27).

50 Qu, “ENHEXIE, T IFEEAUET, (1877, 22)", https://dokdo.mofa.go.kr/kor/pds/part06_view09.
Sp(ZIAERL: 2021.10.27).

51 K5, 2020, "U2 HOIX| Al7| @M7| X[k =] TURXIXIQEN BAZ), HEL = QI
Al FES01FA=E, 683, 304%.

52 ZAMHEI| S|, “REGA", “LSE X, http.//contents. history.go.kr/mobile/kc/view.
do?levelld=kc_i400800&code=kc_age 40 (ZM: 2021.10.27).
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:l—l_‘li YE QB = 7] =S -5 Elinherent part of the territory of Japan)
o SN S0k Hol A A Ao] oflehs Holc), Yol
VHFEZ S 2 vl Ao oigh vl AJdsial,

IV AP ER 5 A0l tieh vl AFE D st i AR
= HHYED EEe T AY 55 Y9 3179 EThe Northern Territories
are inherent territories of Japan) B} F48}FaL QU5 T}t HHld B J1A)E}
I RIPOIEE 18691 ofdell= At Wrhe] A HolRiet. A2 oA
2} el E7lo| g ual) A\2le] 1899 oo} Shia) FaHs]
T}.5 A)SRichard Siddle)S 3710 55 3575+ A9} 2 7|vkele] ALEIE H)
WA Fjol i FFAZ AFIARE B T4 v ek o]
8¢ 7E] N BA DB Blol g 77} Bad Rl
webd o]e]d PR F4 AT Wa s Fiolth Teuh & Aol
1T 5 Qe AL AR AR DRGESY FHE o= M ow
753 2 B} Yoi= Foltk 19417] e JRaA9|2 HS3 JEE
g ES FBlaL Q7] wiEe |t

53 Ministry of Foreign Affairs of Japan, “Japan’s Consistent Position on the Territorial Sovereignty
over Takeshima,” https://www.mofa.go.jp/region/asia—paci/takeshima/index.html(ZA4<d: 2021.10.27).
54 “The Northern Territories are inherent territories of Japan that continues to be illegally occupied
by Russia. The Government of the United States of America has also consistently supported Japan's
position.” Ministry of Foreign Affairs of Japan, “Basic Understanding of the Northern Territories Issue,”
https://www.mofa.go.jp/region/europe/russia/territory/overview.html(ZiA42: 2021.10.27).

55 Brett L. Walker, 2001, The Conquest of Ainu Lands: Ecology and Culture in Japanese Expansion,
15901800, Berkeley and Los Angeles, CA: University of California Press, p. 1.

56 Richard Siddle, 1998, “Colonialism and Identity in Okinawa before 1945," Japanese Studies, Vol.
18, No. 2, p. 121.
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oz ARFA] ok}
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ABSTRACT

Examination of the Jurisprudence of International law in relation to Colonialism
and the Title of Occupation: Focusing on the Legal Challenges of the Berlin
Conference (1885) and the Institut de Droit International (1888)

Oh, Si Jin
(Assistant Professor, Sahmyook University)

In the Western Sahara Advisory Opinion, it was judged that the Western
Sahara was not uninhabited when it was taken over by Spain. If so, why was
the area inhabited by nomads treated as terra nullius in the first place? In this
study, it is pointed out that the jurisprudence of occupation based on terra
nullius was controversial even at the time. Rather than being accepted as one
of the legitimate methods of acquiring territories under international law, there
is a part that can be viewed as controversial in its theory and practice.
Occupation was the doctrine that was attempted to be established at the time
of the Berlin Conference in 1885. Looking at the writings of international
jurists from the 15th to the 18th century, it is difficult to find a case that
explains occupation as a method of acquiring territory under international
law. However, there was a problem with the target of occupation. Article 34 of
the General Act of the Berlin Conference stipulates that other parties to the
Berlin General Act must be notified when acquiring lands within the African
continent and establishing a protective treaty. It is questionable why a great
power with which to establish a protective relationship appears here.
Moreover, it is difficult to say that there was actual effective control. The
majority of African territories were not actually physically conquered by
Europeans. The term terra nullius began to be used in international law at the
end of the 19th century. It is necessary to look at the terra nullus separately
from res nullius under Roman law. Records of the discussions at the Institut
de Droit International in 1888-1889 appear in the Yearbook, and even the
Institut de Droit International could not establish the scope that could be the
subject of occupation. International law scholars at the Institut de Droit
International recognized that there was a gap in the legal system of public
international law in relation to terral nullius. Nonetheless, the Institut de Droit
International did not adopt any resolution regarding terra nullius.

Keywords

colonialism, terra nullius, occupation, Berlin Conference, the Institut de Droit
International
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